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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

	 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
	 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
	 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
	 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
	 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
	 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
	 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
	 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
	 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
	 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
	 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
	 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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The correct determination of the effects of cruel treatment and 
punishment is of great importance, since it is one of the main 
factors influencing taking the decision by the law enforcer about 
what type of ill-treatment and punishment took place. In particu-
lar, depending on severity of the effects the victim, the European 
Court of Human Rights (ECHR) identifies the torture, inhuman 
or degrading treatment and punishment1, and the national inves-
tigative and judicial authorities qualify the offense as the said 
torture, torment or other criminal offense.

Solving the issue of the effects has a medical load too. The 
choice of the medical rehabilitation course (which means the 
patient’s chances to return to a normal life) depends on detec-
tion of the said effects. At present, if not to take into account the 
work of state (municipal) healthcare institutions focused on im-
plementation of the protocols rather than on taking into account 
the patient’s peculiarities and his/ her real recovery, the rehabili-
tation, in the full sense of the word, is provided only by highly 
specialized centers. The International Rehabilitation Council for 
Torture Victims (IRCT) is the most famous of them. Its work has 
a high demand, and its results are quite promising. Therefore, 
the IRCT network is constantly growing, and today it includes 
more than 150 centers in 75 countries [63]. Unfortunately, the 
work of this center in Ukraine [71] is not characterized by the 
successes achieved by the IRCT center in Georgia [89]. There 
are also national rehabilitation centers that extend their activi-
ties over the territory of only one country. In particular, Freedom 
from Torture is a British institution consisting of five centers 
located at different points of the United Kingdom [92]. Ukraine 
has no such national rehabilitation center. Every year, the United 
Nations Voluntary Fund for Victims of Torture allocates tens of 
thousands of dollars, in particular, to private clinics that provide 
specialized support to victims of this crime [74]. The victims 
themselves and their families seek to receive the assistance in 
the specialized institutions.

The constant increase in the number of narrow-profile centers 
and a high demand for medical care in them, the special signifi-
cance of the effects of cruel treatment and punishment for decid-
ing on the type of offense prohibited by Article 3 of the 1950 
Convention for the Protection of Human Rights and Fundamen-
tal Freedoms [67], indicate that the torture effects are far from 
typical and require a special attention. And that means that their 
detection deserves to be the subject of a separate scientific work.

The aim of the study is to identify the features and to deter-
mine the relationship between medical and legal (investigative 
& judicial) practice on detection of the torture effects.

Material and methods. This paper is based on a thesis study 
devoted to the criminal law problems of the torture, prepared 
by the Department of Criminal Law No. 1, Yaroslav Mudryi 
1For completeness of the material presentation, we have to note 
that not all scientists adhere to the point of view that it is the cri-
terion of effects severity that determines the distinction between 
torture and inhuman or degrading treatment and punishment. 
In particular, the United Nations Special Rapporteur on Torture 
and Other Cruel, Inhuman and Degrading Treatment or Punish-
ment, Manfred Nowak, considers the goal of the perpetrator and 
helplessness of the victim as such a criterion [72,79].

National Law University, Kharkiv, Ukraine [43]. Due to par-
ticipation in seminars conducted by the prosecution and secu-
rity services of Ukraine, the author has understood that the re-
sults of the scientific work shall be of more applied nature. For 
this reason, the subject of the study was expanded, and some 
specialists from related legal sectors were attracted to prepara-
tion of this article. In this case, the publications of rehabilita-
tion centers for torture victims took center stage in the list of the 
used literature. There were also used specialized medical journals, 
manuals for physicians, publications of the International Associa-
tion for the Study of Pain (IASP) and the Ukrainian Association 
for the Study of Pain. The picture of our knowledge in the field of 
medicine is substantially supplemented by the answers prepared by 
leading experts of Bogomolets National Medical University, Kyiv, 
Ukraine and Danylo Halytsky Lviv National Medical University, 
Lviv, Ukraine. Enough attention has been paid to the latest scientific 
achievements in the field of rehabilitation of torture survivors. The 
United Nations reports on assistance to victims of tortures were also 
taken into consideration, as well as official explanations of the Of-
fice of the United Nations High Commissioner for Human Rights 
(OHCHR) on understanding the nature of tortures. The legal com-
ponent of the work is supported by the provisions of international 
treaties, criminal codes of the post-Soviet countries. The empirical 
basis for the study was provided by 41 final court decisions on the 
following cases: 726/777/14-к [3], 647/507/14-к [7], 759/7180/14-
к [34], 579/952/14-к [25], 683/298/14-к [33], 686/23492/14-к 
[56], 11/796/9/2014 [2], 758/11330/14-к [29], 492/2080/14-
к [5], 208/10261/14-к [15], 154/1557/15 [10], 219/1584/15-
к [4], 676/991/15-к [19], 445/563/15-к [17], 618/641/15-к 
[12], 163/225/15-к [1], 283/1495/15-к [27], 387/407/16-к 
[14], 487/6385/16-к [16], 370/155/16-к [18], 400/77/17 [28], 
473/620/17 [9], 369/4590/17 [21], 726/1160/17 [30], 635/6445/17 
[35], 127/16930/17 [8], 473/1064/17 [44], 203/1165/17 [22], 
609/210/17 [26], 484/1197/18 [36], 718/993/18 [23], 640/5131/18 
[20], 753/17036/18 [11], 311/144/18 [57], 718/1755/18 [60], 
759/19368/18 [32], 640/22678/18 [59], 310/9324/18 [58], 
665/1529/18 [37], 426/24003/18 [31], 718/2744/19 [24]. These 
cases were selected according to the following criteria: all court 
decisions made under Article 127 “Torture” of the Criminal Code 
of Ukraine since 2014 till 2019 inclusively, being in the public do-
main as of March 1, 2020, on the official website of the “United 
State Register of Court Solutions” http://reyestr.court.gov.ua/. 
The article also uses 2 court decisions on cases 638/5928/18 [13], 
610/3874/15-k [6], which have no legal force as of March 1, 2020, 
but are of interest for the purposes of this study. These decisions 
were not taken into account in determining the statistical indexes, 
but were used in the article as examples of the application of Article 
127 of the Criminal Code of Ukraine.

In the course of the study, the following methods were used: 
analysis (when ascertaining the content of legal norms relating 
to prohibition of the torture; studying scientific publications re-
lated to pain-identification problems, rehabilitation of torture 
victims), induction, statistical method (when working with deci-
sions of national courts), systemic method (when determining 
the relationship between medical and legal (investigative & ju-
dicial) practice on detection of the torture effects).

SEVERE PAIN AND SUFFERING AS EFFECTS OF TORTURE: 
DETECTION IN MEDICAL AND LEGAL PRACTICE (REVIEW)

1Tavolzhanska Yu., 1Grynchak S., 2Pcholkin V., 2Fedosova O.

1Yaroslav Mudryi National Law University, Kharkiv; 2Kharkiv National University of Internal Affairs, Ukraine
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Results and discussion. The starting point in determining of 
what are really, in principle, the effects of the torture is provided 
with provisions of Article 1 of the 1984 Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment. The latter states that the torture should be understood 
as any act by which severe pain or suffering, whether physical 
or mental, is intentionally inflicted on a person [68]. Therefore, 
in particular, severe pain and suffering are the effects of torture 
and are the subject of assessment by the law enforcer at the stage 
of qualification of the offense committed by the perpetrator. Un-
doubtedly, there is a certain conventionality in such a conclusion, 
since pain, by its nature, is inseparably associated with the vio-
lence itself and is rather its companion than the result. Perhaps 
that is why the OHCHR, while interpreting the torture, does not 
distinguish pain and suffering as independent elements of this 
definition [72]. At the same time, we see that OHCHR refers 
to the ECHR practice, according to which, the European Court 
evaluates the power of pain and suffering in each case [72]. The 
ECHR position is quite justified. For the same cruel treatment or 
punishment, quite different effects can occur (for example, for 
a child and for an adult), which means that the types of offence 
will be different. It is possible to take into account the difference 
in cases, using some kind of formal element. In this case, this 
element is the power of pain and suffering. In addition, only on 
the background or as a result of strong negative reactions of the 
body, can such “breakdown” of the body and personality occur, 
which is described by the physicians working with victims of the 
tortures [69]. Therefore, it is simply impossible not to single out 
severe pain and suffering as self-sufficient effects. When com-
prehensed, the above convenality turns out to be truly justified. 
However, this justification is possible only in the context of the 
tortures. Not without reason, Metin Başoğlu writes that pain and 
suffering are an independent subject of proving only in the tor-
ture court proceedings [91].

In the criminal codes of the post-Soviet countries, we find 
provisions on pain and suffering, which are similar to those 
contained in Article 1 of the 1984 Convention. In particular, 
these effects of the torture are indicated in Art. 113, 293 of the 
Criminal Code of the Azerbaijan Republic [45], Art. 119 of the 
Criminal Code of Armenia [46], Art. 1441 of the Criminal Code 
of Georgia [47], Art. 128 of the Criminal Code of the Republic 
of Belarus [49], Art. 1661 of the Criminal Code of the Republic 
of Moldova [51], Art. 1821 of the Criminal Code of the Republic 
of Turkmenistan [53], Art. 127 of the Criminal Code of Ukraine 
[39]. Only suffering is mentioned in Art. 143 of the Criminal 
Code of the Kyrgyz Republic [48], Art. 117 of the Criminal 
Code of the Russian Federation [55], Art. 146 of the Criminal 
Code of the Republic of Kazakhstan [50], Art. 1431 of the Crimi-
nal Code of the Republic of Tajikistan [52]. Only the legislator 
of the Republic of Uzbekistan omitted the formalization of pain 
and suffering - see Art. 235 of the Criminal Code of the Republic 
of Uzbekistan [54]. The aforementioned means that the investi-
gative and judicial authorities of the post-Soviet space countries 
shall have the same approach to the proving of torture as that of 
the ECHR: in particular, the detection of severe pain and suffer-
ing shall be a mandatory part of the work in establishing of the 
elements of the crime in question.

Below, we will present information that is basic and allows 
medical workers (general practitioners and narrowly focused 
practitioners, forensic experts) and the law enforcer (investiga-
tors, prosecutors, judges) to interact successfully with each other 
in detection the torture effects. Until today, medicine has not 
been able to study in the full scope the biopsychosocial phenom-

enon of pain. The IASP defines it as an unpleasant sensory and 
emotional experience associated with actual or potential tissue 
damage, or described in terms of such damage [70]. The concept 
of “suffering” is not used in neurological practice at all [40]. The 
scientists state that the following points of view regarding the 
pain shall be recognized as relevant: 1) an unpleasant sensory 
feeling that is associated with a possible or existing tissue dam-
age; 2) an affective state of the body, which includes emotional, 
somatic and vegetative reactions; 3) a motivating state that mod-
ifies all organs and body system, creating an appropriate model 
of its reaction aimed at eliminating the causes of pain; 4) an 
integral function that mobilizes different functional systems to 
protect the body from the influence of harmful factors [61].

The classical diagnostics of pain is aimed at determining its 
physical and psychoemotional components with subsequent 
clarification of the features of their interaction [41]. To detect the 
physical component of pain, the neurophysiological techniques 
are, in particular, used, which by the mechanism of their imple-
mentation are reduced to mechanical, electrical and (or) thermal 
actions on the body. And the psychoemotional component is de-
termined on the basis of the patient’s answers. Among the ques-
tionnaires that help the patient to characterize their pain, known 
to us, it’s possible to call: McGill Pain Questionnaire (MPQ), 
Visual Analogue Scale (VAS), Numeric Pain Scale (NPS), Cat-
egorical Pain Scale (CPS) [38], DN4 questionnaire, Leeds As-
sessment of Neuropathic Symptoms and Sings (LANSS), pain-
DETECT questionnaire [62], face images pain rating scale. The 
principle of their use is quite simple - the patient is offered, ac-
cording to pre-established criteria, to characterize by themselves 
the pain they experience. For example, according to MPQ, the 
patient determines pain by 20 points, analyzing his sensory and 
emotional sensations, assessing the intensity of pain and reflect-
ing the whole variety of pain syndrome. According to VAS, he 
points on a 10 cm ruler the intensity of his pain sensation from 
“0” (“no pain”) to “10” (“unbearable pain”). It is worth to note 
that, when assessing their pain, the IRCT patients choose the 
highest indicators “8-10”, marking a large number of pain areas 
on the body [42].

The self-analysis carried out by the patient himself is at the 
heart of pain diagnostics. A completely objective study of pain 
turns out to be impossible [40]. Due to it, the question arises: is 
it possible that a medical worker, on the basis of only the pa-
tient’s answers, can determine the intensity of the pain, and the 
law enforcer, after him, can automatically transfer this to the 
field of jurisprudence (in particular, taking the medical conclu-
sion to determine how serious are the effects that have occurred 
and, accordingly, what type of cruel treatment and punishment is 
there)? Of course not. Otherwise, the role of the medical worker 
and law enforcer would be of a purely technical nature.

First of all, it is necessary to note that it is the medical worker 
who determines the physical component of pain and its relation-
ship with the psychoemotional component. This allows him to 
critically evaluate the patient’s conclusions on pain. In particu-
lar, a neurotic person can evaluate even a minor mechanical ef-
fect as the factor causing the maximum pain. And the medical 
worker, realizing the inadequacy of the subjective assessment of 
a particular patient, will never issue a medical conclusion that 
there a severe pain took place. In addition, the medical worker 
has in his arsenal indirect methods of determining the pain inten-
sity, namely: accounting the quantity of analgesics taken by the 
patient; monitoring his behavior (for example, can he breathe 
deeply or make active movements); monitoring the stress hor-
mones, etc. Therefore, he can always put into question the pa-
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tient’s answers, having the results of an objective examination. 
For example, the assessments of the patient who performs physi-
cal exercises without obstruction, but at the same time assesses 
the pain as unbearable, are unlikely to be taken as a basis when 
the medical worker ascertains the intensity of pain. In turn, the 
law enforcer identifies, in a sense, a “conventional” effects, and, 
therefore, can give it a purely legal assessment. For example, to 
identify a severe pain, the following assessment criteria are suit-
able: objective one (intensity, duration) and subjective one (in-
tolerance) [43]. Therefore, the work on detection of severe pain 
on the part of the medical worker and the law enforcer is filled 
with in-depth analysis and critical comprehension of its results.

Here the following important question arises: can the said 
subjects independently, without interacting with each other, de-
tection the effects of the torture? Certainly not. The subject of 
proving in the cases of torture is the effects identified by Ar-
ticle 1 of the 1984 Convention. The physician does not work 
for the purpose of law enforcement. The forensic expert does 
not always take into account the peculiarities of legal regulation. 
For example, during the investigation of case 638/5928/18, the 
expert stated that the disability certificate of the victim, a child 
suffering from infantile cerebral paralysis, is not relevant to the 
essence of the investigation [13]. We strongly disagree with this, 
not least because the characteristics of the victim are directly 
related to identification of the pain strength. The law enforcer, 
even if he identifies the «conventional» effects, must state a re-
sult which, by its nature, tends towards the field of medicine. 
Therefore, his conclusions themselves are also not self-suffi-
cient. That is why only the joint medical and legal detection of 
the severe pain and suffering is the prerequisite of a correct solu-
tion to the issue of the presence or absence of the torture effects.

It should be noted that we have not met in the national judicial 
practice a single case, in which a joint medical and legal detec-
tion of the effects of torture was carried out. This is connected: 
firstly, with the deep-rooted traditions in the work of investiga-
tive and judicial authorities - to identify the gravity of bodily 
injuries (in cases on crimes against life and health), but not the 
degree of pain and suffering; secondly, with the lack of recom-
mendations on joint medical and legal identification of the inten-
sity of pain and suffering in the Manual on the Effective Investi-
gation and Documentation of Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (Istanbul Protocol) [73].

With consideration of specific nature of the Istanbul Protocol 
contents, as well as the fact that it is intended to serve as in-
ternational guidelines for the assessment of persons who allege 
torture and ill-treatment, the lack in it of recommendations on 
the joint medical and legal detection of the severe pain and suf-
fering does not deserve praise. However, the said omission itself 
can be explained by the fact that, in the Istanbul Protocol, the 
tortures are understood in the meaning of Article 1 of the 1984 
Convention, the official interpretation of which does not provide 
for separation of severe pain and suffering as an independent 
element of the torture.

The absence of traditions and recommendations on identifica-
tion of severe pain and suffering as a effects of torture leads to 
errors in the work of the investigative & judicial authorities. For 
example, in case 676/991/15-k, the perpetrator was prosecuted 
for intentional light bodily injury resulting in a short-term health 
disorder (Part 2 of Article 125 of the Criminal Code of Ukraine) 
and for torture (Part 1 of Article 127 of the Criminal Code 
Ukraine) in connection with the infliction of three blows with 
hand in the face during a five-minute domestic quarrel, one blow 
with a kitchen knife in the hip and one burning the stab and slash 

wound with a cigarette [19]. In this case, the torture was identi-
fied only in relation to the last of the said episodes. Undoubtedly, 
the pain from burning with a cigarette is not similar to the pain 
of being hit. But in connection of what, did the law enforcer rec-
ognize a situational pain from burn as a severe pain mentioned 
in Article 1 of the 1984 Convention? The answer is not given 
by law enforce, and we have certain doubts about availability in 
this case of the effects that are characteristic of the torture. It is 
obviously that, in the future, in order to prevent such mistakes, 
the law enforcer shall have the appropriate recommendations on 
detect of severe pain and suffering. Therefore, the development 
of such recommendations is one of the main tasks for the scien-
tific community.

We’d like to note that the ECHR, alongside with raising Eu-
ropean standards for the protection of human rights, has lowered 
the bar for severity of the effects, upon the occurrence of which 
the offence could be considered as a torture. At the same time, 
the “upper limits” remained unchanged. In particular, there are 
still tortures, which in their cruelty are not inferior to medieval 
ones. Their effects are so serious that the victims require long 
years of rehabilitation [77]. The victims themselves state that 
they remain patients for their entire life [66]. The perpetrator 
destroys their personality, self-respect, and sense of self-worth 
[78]. After what they suffered, they are afraid to go further 
and believe that no one can understand their suffering [83]. 
The physicians who work with such patients describe them as 
“broken persons” [69]. What it takes to survive the drowning 
torture, during which there are: breath holding, fighting, physi-
cal exhaustion, rising levels of carbon dioxide, inhalation and 
ingestion of liquid, coughing, vomiting, loss of consciousness, 
respiratory and heart failure with a possible climax in the form 
of death [76]. During tortures, even the Near Death Experience 
phenomenon is possible, which is associated with the “exit” of 
consciousness from the body (a person “rises” to the ceiling and 
watches what is happening around his physical body) [80]. The 
studies prove that the effects of the crime in question arise at all 
levels - physical, psychological, social, spiritual, cultural, etc. 
Therefore, the treatment of such patients requires an integral ap-
proach [65], sometimes, with the use of non-standard methods 
(for example, art therapy [65], music therapy [87], etc.).

Given the condition of the victim of torture, the scientific lit-
erature has expressed the opinion that there exists a “torture syn-
drome” [42, 86] and the “breakdown of the person’s autonomous 
self-regulation program” [43]. A special psychophysiological 
state appears with any torture. However, it manifests itself, to a 
greater extent, in availability of the so-called “remote” effects of 
this crime (that is, those ones that arise against the background 
or as a result of severe pain and suffering - muscle dysfunction, 
post-traumatic disorder, etc.). The Istanbul Protocol contains 
recommendations focused exactly on identifying the “remote” 
effects of torture. Wherein, studies conducted by the University 
of Edinburgh prove that even with the developed protocols, de-
tecting these effects is not an easy task. And the more limited the 
clinical and legal resources of the state are, and the lower the 
level of its institutional potential is, the more difficulties arise 
when doing this work [64].

The “remote” effects of torture can be divided into three 
groups: physical, psychosomatic and mental. It is no mere 
chance that Article 1 of the 1984 Convention describes the ef-
fects of torture as: severe pain (which is most closely associated 
with physical changes), physical suffering (primarily related to 
psychosomatic effects), and mental suffering (mainly related to 
mental disorders).
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Since the torture itself is aimed at destroying the person as a 
personality, the rehabilitation center physicians place the mental 
deviations in the first place among the effects of torture (chron-
ic fear, depression, situational loss of connection with reality 
(flashback), negative self-perception [42]). The literature also 
describes psychosis, avoidance behavior, persistent personality 
changes, irritability, hyperactivity [75] and others. Much atten-
tion is paid to depression (MDD) and Post-Traumatic Stress Dis-
order (PTSD) [75, 81, 86]. The latter are called in the Istanbul 
Protocol the main mental effects of torture (Item 236) [73]. In 
science, it has even been suggested that the torture is erroneously 
associated with pain. For example, some Spanish scientists state 
that the torture implies a process aimed at submission and obedi-
ence, humiliation and psychological breakdown, and, therefore, 
a modern psychological torture displaces a pain-type one and 
is a more effective tool aimed at achieving the desired result 
in a short time [85]. Despite all this, we would not completely 
discount the pain as a effects of torture. Until today, many forms 
of this crime are associated with physical action on the human 
body. In addition, historically, the torture has formed as a crime 
aimed at destroying the personality through pain. Evidently, it 
was a tribute to the history and nature of this crime that brought 
a severe pain to the first place among the effects in Article 1 of 
the 1984 Convention. And in the Istanbul Protocol, the physical 
evidence of torture is described earlier than the psychological 
evidence (sections V, VI) [73].

Diagnosing the mental health of the torture victim is a key 
point in the work of physician since the impact on this type of 
health during this crime is quite serious and has effects that go 
far beyond physical changes [90]. The Istanbul Protocol states 
that a psychological examination and assessment of the psycho-
logical state of the alleged torture victim are mandatory (para-
graph 104) [73]. In addition to examination for diagnostics of 
mental disorders in case of craniocerebral injury, PTSD and re-
lated diagnoses, a neuropsychological assessment is also recom-
mended (Items 292, 298) [73].

Among physical effects of torture we may call pathological 
pain, persistent change in hormone levels and body tempera-
ture, functional changes in the heart functioning, vasospasms, 
fractures, torn ligaments, hemorrhages, and skin rashes. The 
physicians of rehabilitation centers also note blurred and double 
vision, diminished hearing, buzzing in ears, dizziness, loss of 
balance, difficulty in nasal breathing, loss of teeth, reflex cough, 
nausea, vomiting, disorder of gastrointestinal tract, weight 
loss, convulsions, dysuria, pollakiuria, oligomenorrhea, ulcers, 
wounds, dysfunction of joints and muscles, paresthesia, neural-
gia, neurogenic pain, etc. [42]. The Istanbul Protocol associates 
identification of these effects with survey, medical anamnesis 
and medical examination (Items 163, 168, 173) [73]. The recom-
mendations on conducting the medical examination are clearly 
stated as for organs and systems (skin, eyes, ears, nose, mouth 
and teeth, chest and abdominal cavity, musculoskeletal system, 
genitourinary system, central and peripheral nervous systems, 
Items 176–186) [73], as well as in connection with the form of 
torture (beating and other types of blunt injuries, hitting the feet, 
suspension, torture by position, electric shock, action on the 
teeth, strangulation, rape and sexual violence, Items 189–232) 
[73]. At the same time, the Istanbul Protocol does not contain 
restrictions on the methods of diagnostic research, indicating 
among the possible ones: x-ray visualization (x-ray images, ra-
dioisotope scintigraphy, computed tomography, nuclear magnet-
ic resonance imaging, ultrasound imaging), biopsy for electric 
shock injury [73]. The latter is quite important. For example, in 

some cases, functional disorders may be more significant than 
morphological ones. Accordingly, the functional visualization 
can provide more insight into the extent of traumatic injuries and 
their functional effects. In this case, a scintillation imaging will 
be indispensable [88]. Besides, many forms of tortures do not 
leave visible marks (such as, for example, musical torture [82]). 
The changes that inevitably will come require to be detected. 
And any medical achievements are suitable for this purpose.

We attribute to the psychosomatic effects the irritable bowel 
syndrome (colon irritabile), psychomyogenic headache, etc. At 
the same time, we emphasize that the torture is an extreme event 
in human life and causes severe stress, which echoes are often 
not associated with pathological changes, but always comprise 
psychosomatic effects. That is why the patients often complain 
of pain, the organic nature of which cannot be explained by the 
physician. The Istanbul Protocol mentions identification of this 
group of effects in the context of determination of psychological 
deviations (Item 259) [73].

The physical, psychosomatic and mental effects of torture 
are “taken off the table” for this crime. That is, they are not an 
obligatory element of torture. But in most cases they inevita-
bly come. In this aspect, it suffices to pay attention to the na-
tional judicial practice. In particular, physical, psychosomatic 
and mental changes are defined by the forensic expert as bodily 
injuries. The results of analysis of the national judicial practice 
show that among 41 cases of torture, bodily injuries occurred in 
37 of them. That is, causing physical, psychosomatic and (or) 
mental changes, determined by the forensic expert as causing 
bodily injures, occurs in 9 out of 10 cases of torture. Below we 
present diagrams showing percentage and quantitative incidence 
of bodily injuries inflicted during torture.

The detection of the physical, psychosomatic and mental ef-
fects of torture is the prerogative of the physician. For the law 
enforcer, the medical identification of the latter is another key to 
detection of severe pain and suffering. The presence of physical, 
psychosomatic and mental effects makes it possible to under-
stand whether the effects that are provided for in Article 1 of the 
1984 Convention have occurred. For example, during examina-

Fig. 2. Identification of infliction of bodily injuries during 
tortures (with reference to quantity of cases)

Fig. 1. Percentage of bodily injuries suffered during torture
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tion of case 492/2080/14-k by forensic expert, it was found that, 
judging by the number of physical injuries, there were at least 48 
points of application of traumatic force [5]. Only this indicates 
that the pain should have been severe.

In the torture cases, bodily injuries and their gravity are de-
termined by the forensic expert or on the basis of medical docu-
mentation fixing the physical, psychosomatic and (or) mental 
effects of torture (in particular, see case 718/1755/18 [60]), or 
on the basis of the examination of the victim (for example, see 
case 203/1165/17 [22]).

Conducting the forensic psychiatric examination in the tor-
ture cases is the exception rather than the standard procedure. 
With consideration of the Istanbul Protocol recommendations 
and the nature of the crime in question, this cannot be called 
satisfactory. Among 41 court decisions, only in 2 of them, we 
find an indication to conducting such an examination. According 
to case 487/6385/16-k, the perpetrator forced the minor to stand 
on salt for 16 hours, which led not only to bodily injures, but 
also to post-traumatic stress disorder determined by a compre-
hensive psychological and psychiatric examination [16]. And in 
the framework of the consideration of case 686/23492/14-k, the 
subject of such an examination was determination of the possi-
bility of a minor victim to correctly perceive the circumstances 
of the case. In this case, his state of mind was not evaluated [56]. 
This raises a number of questions. In particular, according to 
the case file, at about 10 pm, the perpetrator kicked the victim, 
tied his hands and suspended him on the door. Then he stopped 
his mouth with a cloth and hit him with a metal stick in differ-
ent parts of his body. The next day, having waked the child, the 
perpetrator again suspended him in the same way, stopped his 
mouth and hit him. In addition to the above, he hit the minor 
with a brick in the back of his head. Leaving a brick on his head, 
the perpetrator said that if the brick falls, he will hit the victim 
still harder. After returning in a while and noticing that the brick 
fell, the perpetrator continued hitting [56]. With consideration 
of the case circumstances, it remains a mystery why the mental 
state of the child who survived such a crime was not the subject 
of evaluation by the experts.

In investigative & judicial practice on detection of severe 
pain and suffering, a special attention is attracted by the tools 
that are not associated with the use of medical conclusions. In 
particular, to determine the effects of torture, the law enforcer 
rather often takes into account the testimony of both the vic-
tim and the witnesses. For example, in case 387/407/16-k, the 
court took into consideration the testimony of: a) the victim’s 
son who indicated that he had found his mother tied to a tree, 
completely naked and drenched in solution of brilliant green; b) 
a medical assistant who explained that the victim complained 
of pain throughout her entire body, so he did her an injection of 
analgesic [14]. When examining case 610/3874/15-k, the court 
identified appearance of severe physical pain from the use of an 
electric shocker, paying attention to the protocol of search of the 
house of the accused, in which there was found a flashlight with 
electric shocker [6]. By the way, in view of the Istanbul Protocol 
recommendations [73] and those of the physicians of rehabilita-
tion centers [84] on advisability of conducting the histological 
studies in cases of use of electric current, the approaches of the 
national law enforcer to this issue are inferior in their relevance. 
In the framework of examination of case 283/1495/15-k, the 
court found that the perpetrator forced the victim to be in a cold 
river. In assessing the effects of this offence, the law enforcer 
took into account the conclusion of the regional hydrometeorol-
ogy center regarding temporarily low air and water temperatures 

[27]. Thus, indirect evidence is also taken into account by the 
law enforcer when detectioning the severe pain and suffering.
Summing up the results of the study, let’s define its main con-
clusions:
1) the statutory effects of torture are severe pain and suffering, both 
physical and mental (Article 1 of the 1984 Convention, Article 127 
of the Criminal Code of Ukraine), therefore, these effects are in-
cluded in the subject of evidence in the cases about torture. The 
“torture syndrome”, “breakdown of the person’s autonomous self-
regulation program” are scientific developments, therefore, their 
detection is not binding in the context of law enforcement;
2) only the joint medical and legal detection of severe pain and 
suffering is the key to the correct solution for the issue of pres-
ence or absence of the effects of torture. A medical assessment is 
not self-sufficient, since it does not work for the purpose of law 
enforcement (it is aimed more at identifying the patient’s health 
problems and assisting him, rather than creating the foundation 
for qualifying the committed offence). The work of the expert 
still remains the work of the medical worker; therefore, the con-
clusions are not always based on the take into account of the 
peculiarities of legal regulation. In the legal assessment not sup-
ported by medical knowledge, the incompleteness and excessive 
conventionality are always seen;
3) the Istanbul Protocol contains no recommendations regarding 
the joint medical and legal detection of severe pain and suffer-
ing. With consideration of the constitutive nature of the effects 
of torture, the development of these recommendations is one of 
the main tasks facing the scientific community;
4) the peculiarity of medical practice on detecting the effects of 
torture consist of is the need to establish both statutory (severe 
pain and suffering) and “remote” (physical, psychosomatic and 
mental) effects of this crime;
5) the specificity of investigative & judicial practice in detect-
ing severe pain and suffering (as effects of torture) lies in the 
need to use a wide range of tools: a) scientific and legal meth-
ods for determination of severe pain and suffering (for example, 
objective (intensity, duration) and subjective (intolerance) pain 
assessment criteria); b) medical conclusions on the intensity of 
pain and suffering; medical documentation on fixation the “re-
mote” effects of torture; c) the conclusions of forensic examina-
tions on identifying the gravity of bodily injuries, psychological 
and psychiatric examinations on identifying the state of the vic-
tim after committing the crime against him; d) testimonies and 
protocols of interrogation of the victim and witnesses, protocols 
of inspection of the crime scene, those of search, investigative 
experiment, examination of material evidence.
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SUMMARY

SEVERE PAIN AND SUFFERING AS EFFECTS OF TOR-
TURE: DETECTION IN MEDICAL AND LEGAL PRAC-
TICE (REVIEW)

1Tavolzhanska Yu., 1Grynchak S., 2Pcholkin V., 2Fedosova O.

1Yaroslav Mudryi National Law University,  Kharkiv,  Ukraine; 
2Kharkiv National University of Internal Affairs, Ukraine

The aim of the study is to identify the features and to deter-
mine the relationship between medical and legal (investiga-
tive & judicial) practice on detection of the torture effects.

It is emphasized that the paper is a continuation of 
the thesis study on the criminal law problems of torture, 
which were prepared by the Department of Criminal Law 
No. 1, Yaroslav Mudryi National Law University, Kharkiv, 
Ukraine. During the preparation of this article, the fol-
lowing material were used: the publications issued by the 
centers for rehabilitation of torture victims, specialized 
medical journals, manuals for physicians, publications 
by the IASP and the Ukrainian Association for the Study 
of Pain, explanations by leading specialists of Bogomo-
lets National Medical University, Kyiv, Ukraine, Danylo 
Halytsky Lviv National Medical University, Lviv, Ukraine, 
UN reports, OHCHR official explanations, international trea-
ties on prohibition of torture, criminal codes of post-Soviet 
countries. The empirical basis of the study was provided by 
41 final decisions of the court on torture cases of taken since 
2014 till 2019. To achieve the aim of the study the analysis 
and induction methods, as well as statistical and systemic 
methods were applied.

According to the results of the study, it is concluded that 
only the joint medical and legal detection of severe pain and 
suffering is the key to the correct solution of the issue of pres-
ence or absence of the torture effects. It is noted that neither 
medical nor law enforcement assessments are self-sufficient 
and require addition of the mutual contexts. Attention is 
drawn to the fact that development of the guidelines on the 
joint medical and legal detection of severe pain and suffering 
is one of the main tasks for the scientific community.

It is proved that the peculiarity of medical practice on de-
tecting the effects of torture consist of is the need to deter-
mine both statutory (severe pain and suffering) and “remote” 
(physical, psychosomatic and mental) effects of this crime. 
The reasonable arguments are put forward that the specific-
ity of legal (investigative & judicial) practice in detection of 
severe pain and suffering (as effects of torture) is associated 
with the need to use a wide range of tools: scientific and legal 
methods used for determination of severe pain and suffering, 
medical reports on intensity of pain and suffering, medical 
documentation on fixation of “remote” effects of torture, 
reports on forensic, psychological and psychiatric examina-
tions, testimonies and protocols of interrogation of the victim 
and witnesses, protocols of inspection of crime-committing 
scene, search, investigative experiment, inspection of mate-
rial evidence, etc.

Keywords: severe pain, physical suffering, mental suffer-
ing, physical effects of the torture, psychosomatic effects of 
the torture, mental effects of the torture, torture syndrome, 
person’s autonomous self-regulation program.

РЕЗЮМЕ

СИЛЬНАЯ БОЛЬ И СТРАДАНИЯ КАК ПОСЛЕД-
СТВИЯ ПЫТКИ: МЕДИКО-ПРАВОВАЯ ПРАКТИКА 
УСТАНОВЛЕНИЯ (ОБЗОР)

1Таволжанская Ю.С., 1Гринчак С.В., 2Пчелкин В.Д., 
2Федосова Е.В.

1Национальный юридический университет им. Ярослава 
Мудрого, кафедра уголовного права №1, Харьков; 2Харьков-
ский национальный университет внутренних дел, Украина

Цель исследования - определить особенности и взаимо-
связь между медицинской и юридической - следственно-су-
дебной, практикой по установлению сильной боли и страда-
ний как последствий пытки. 

Исследование посвящено уголовно-правовой проблема-
тике пыток. В ходе исследования использованы публикации 
центров реабилитации жертв пыток, профильные медицин-
ские журналы, пособия для врачей, публикации Междуна-
родной ассоциации и Украинской ассоциации по изучению 
боли, разъяснения ведущих специалистов Национального 
медицинского университета им. А.А. Богомольца (Киев, 
Украина), Львовского национального медицинского универ-
ситета им. Данилы Галицкого (Львов, Украина), сообщения 
ООН и официальные разъяснения Управления Верховного 
комиссара ООН по правам человека, международные до-
говора о запрете пыток, уголовные кодексы стран постсо-
ветского пространства. Эмпирической базой исследования 
явились окончательные судебные решения по делам о 
применении пыток (n=41), вынесенные в период с 2014 
по 2019 гг. Для достижения поставленной цели примене-
ны методы анализа, индукции, статистический и системный 
методы. По результатам исследования сделан вывод о том, 
что лишь медико-правовое установление сильной боли и 
страданий является залогом правильного решения вопроса о 
наличии или отсутствии последствий пытки. Отмечено, что 
ни медицинская, ни правоприменительная оценки не явля-
ются самодостаточными и требуют дополнения взаимными 
контекстами. Подчеркивается, что разработка методических 
рекомендаций по медико-правовому установлению сильной 
боли и страданий является одной из основных задач науч-
ного сообщества. Доказано, что особенностью медицинской 
практики по констатации последствий пытки является не-
обходимость установления как нормативно определенных 
(сильная боль и страдания), так и «отдаленных» (физиче-
ские, психосоматические и психические) последствий этого 
преступления. 

Аргументировано, что специфика следственно-судеб-
ной практики по констатации сильной боли и страданий 
как последствий пытки связана с необходимостью ис-
пользования широкого инструментария:  научно-право-
вых методик по установлению сильной боли и страда-
ний, медицинских заключений о силе боли и страданиях, 
медицинской документации по фиксации «отдаленных» 
последствий пытки, заключений судебно-медицинских и 
психолого-психиатрических экспертиз, показаний и про-
токолов допроса потерпевшего, свидетелей, протоколов 
осмотра места совершения преступления, обыска, прове-
дения следственного эксперимента, осмотра веществен-
ных доказательств.
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Zlieri tkivili da tanjva, rogorc wamebis Sede-
gebi: dadgenis samedicino-samarTlebrivi praq-
tika (mimoxilva)

1i.tavolJanskaia, 1s.grinCaki, 2v.pColkini, 
2e.fedosova

1iaroslav mudris sax. erovnuli iuridiuli uni-
versiteti, sisxlis samarTlis kaTedra №1, xar-
kovi; 2xarkovis Sinagan saqmeTa erovnuli univer-
siteti,  ukraina

kvlevis miznas warmoadgenda Zlieri tkivilis 
da tanjvis, rogorc wamebis Sedegebis dadgena 
samedicino da iuridiuli (sagamoZiebo da sa-
samarTlo) praqtikebs Soris urTierTkavSiris 
aRmoCena da Taviseburebebis gamovlena. kvle-
va eZRvneba sisxlis samarTlis problematikas 
Zlieri tkivilis da tanjvis, rogorc wamebis 
Sedegebis, dadgenis dros. kvlevaSi gamoyenebu-
lia wamebis msxverplTa sareabilitacio cen-
trebis publikaciebi, profiluri samedicino 
Jurnalebi, eqimebis damxmare saxelmZRvaneloebi, 
tkivilis Semswavleli saerTaSoriso asocia-
ciisa da ukrainuli asociaciis  publikaciebi,  
a.bogomolcis sax. erovnuli samedicino univer-
sitetis (kievi, ukraina), danila galickis sax. lvo-
vis erovnuli samedicino universitetis (lvovi, 
ukraina) wamyvani specialistebis ganmartebebi, 
gaeros Setyobinebebi, gaeros adamianis ufleba-
Ta umaRlesi komisris sammarTvelos oficialu-
ri ganmartebebi, saerTaSoriso xelSekrulebebi 
wamebis akrZalvis Sesaxeb, postsabWoTa qveynebis 
sisxlis samarTlis kodeqsebi. kvlevis empiriul 
bazas warmoadgenda 2014-dan 2019 ww. gamotanili 

41 saboloo  sasamarTlo gadawyvetileba wamebis 
gamoyenebis saqmeebze. dasaxuli miznis misaR-
wevad gamoyenebulia analizis, induqciis, statis-
tikuri da sistemuri meTodebi.
kvlevis Sedegebis mixedviT gamotanilia das-

kvna imis Sesaxeb, rom mxolod Zlieri tkivili-
sa da tanjvis samedicino-samarTlebrivi dadgena 
aris wamebis Sedegebis arsebobis an ararsebobis 
Sesaxeb sakiTxis swori gadawyvetis sawindari. 
aRniSnulia, rom arc samedicino, arc samarTlebri-
vi Sefaseba ar aris TviTkmari da moiTxovs urTierT 
konteqstebiT damatebebs. yuradReba gamaxvilebu-
lia, rom Zlieri tkivilisa da tanjvis samedicino-
samarTlebrivi dadgenis meTodikuri rekomenda-
ciebis SemuSaveba warmoadgens erT-erT ZiriTad 
amocanas samecniero sazogadoebisTvis.
damtkicebulia, rom wamebis Sedegebis konstata-

ciis samedicino praqtikis Taviseburebas war-
moadgens am danaSaulis, rogorc normatiulad 
gansazRvruli (Zlieri tkivili da tanjva), aseve 
„Soreuli“ (fizikuri, fsiqosomaturi da fsiqi-
kuri) Sedegebis dadgena. argumentirebulia, rom 
Zlieri tkivilisa da tanjvis, rogorc wamebis 
Sedegebis, konstataciis sagamoZiebo da sasamarT-
lo praqtikis specifika dakavSirebulia farTo 
speqtris instrumentebis gamoyenebis saWiroe-
basTan: Zlieri tkivilisa da tanjvis dadgenis 
samecniero-samarTlebrivi meTodika, samedicino 
daskvnebi tkivilisa da tanjvis siZlieris Sesa-
xeb, wamebis „Soreuli“ Sedegebis fiqsaciis sa-
medicino dokumentacia, sasamarTlo-samedicino 
da fsiqologiur-fsiqiatriuli eqspertizebis 
daskvnebi, dazaralebulis, mowmeebis dakiTxvis 
oqmebi da Cvenebebi, Cadenili danaSaulis adgi-
lis daTvalierebis, Cxrekis, sagamoZiebo eqsperi-
mentis Catarebis, nivTieri mtkicebulebis daTva-
lierebis oqmebi.

DISTRIBUTION OF SEX HORMONES AND LYMPHOCYTES IN REPRODUCTIVE WOMAN 
WITH THYROID PAPILLARY CARCINOMA AND HASHIMOTO’S THYROIDITIS 

Muzashvili T., Kepuladze Sh., Gachechiladze M., Burkadze G.

Tbilisi State Medical University, Georgia

The incidence of papillary thyroid carcinoma is increas-
ing around the world [11]. During last years the incidence of 
thyroid carcinoma has been increased to 16.3% per 100.000 
women. It also represents the fifth most common cause of 
cancer mortality amongst women [1]. In Georgia, thyroid 
carcinoma moved from 20th place to 2nd place according to 
the data of national cancer registry. It is recorded in all age 
groups and unfortunately it represents the number one ma-
lignancy in puberty age girls [8]. The reason for increased 
incidence is unknown. 

Papillary thyroid cancer is the most common subtype of thy-
roid carcinoma [5]. Its incidence is markedly higher in women 
compared to men and the female male ratio represents 4:1 [5]. 

The causative factor of papillary thyroid carcinoma is unknown. 
However, familial adenomatous polyposis [1], Gardner’s dis-
ease [9] Cowden disease [7] and Carney complex I [2] spotty 
skin pigmentation, and endocrine overactivity (of the adrenal, 
the pituitary, and the testis are considered as pathogenic fac-
tors. One of the causes of the development of papillary thyroid 
carcinoma might be Hashimoto’s thyroiditis. However, this as-
sociation is not very well studied. Although, there are number 
of pathologies associated with papillary thyroid carcinoma, the 
most frequently the association with Hashimoto’s thyroiditis has 
been seen [3]. Hashimoto’s thyroiditis represents the autoim-
mune disease, which is mediated by organ-specific T lympho-
cytes. It is characterised with the presence of lymphoid infiltrate, 


