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K CBEAEHUIO ABTOPOB!
[Ipu HampaBIeHUY CTAaTbH B PEAAKITHIO HEOOXOINMO COOITIOATh CISAYIONINE TIPABHIIA;

1. CraTps 1oyKHA OBITH MPECTABICHA B IBYX DK3EMILISIPAX, HA PYCCKOM MJIM aHTIIUHCKOM SI3bI-
Kax, HarleyaTaHHas yepe3 MoJITopa HHTepBaJjia Ha OHOIl CTOPOHE CTAHIAPTHOIO JIUCTA ¢ INMPHHOI
JIEBOTO NOJIsI B TPHM caHTHMeTpa. Mcnonb3yemblil KOMIIBIOTEPHBIH WPUQT U1 TEKCTa Ha PYCCKOM U
anruiickoM sizpikax - Times New Roman (Kupuaauima), Ui TekcTa Ha TPY3UHCKOM SI3BIKE CIIETyeT
ucnoip3oBath AcadNusx. Pasmep mpudra - 12. K pykornrcu, HaneyaraHHOW Ha KOMITBIOTEPE, JTOJDKEH
o51Th IprTO’keH CD co crarbeit.

2. Pa3mep craTbu 10TKEH OBITH HE MEHEE IECSTH 1 He OoJiee 1BaALaTH CTPaHUI] MAIIHOIINCH,
BKJIIOUAsl yKa3arellb JINTepaTypsl U Pe3loMe Ha aHIJIMIICKOM, PYCCKOM U IPY3HHCKOM SI3bIKaX.

3. B crarbe 10KHBI OBITH OCBEIIEHBI AKTYyaIbHOCTh JJAHHOTO MaTepHalla, METO/IbI U Pe3YIIbTaThI
UCCIIeIOBaHUS U MX 00CYKACHHE.

[Ipu npencTaBIeHNN B IIeYaTh HAYYHBIX SKCIIEPUMEHTAIBHBIX PA0OT aBTOPHI JOJIKHBI YKa3bIBATH
BHUJl U KOJIMYECTBO IKCIEPUMEHTANBHBIX KUBOTHBIX, IPUMEHSBIIHECS METOABl 00e3001MBaHUs U
YCBIMICHHUS (B XOJ€ OCTPBIX OIBITOB).

4. K crarbe JOIKHBI OBITH IPUIIOKEHBI KpaTKoe (Ha MOJICTPAaHUIIbI) Pe3OMe Ha aHIIIMICKOM,
PYCCKOM M I'PY3HHCKOM $I3bIKax (BK/IIOYAIOLIEE CIEIYIOLINE pa3aesbl: Lieb UCCIeI0BaHNs, MaTepHua U
METO/IBI, PE3YJILTAThI M 3aKIFOUSHHE) U CIIUCOK KITtoueBbIX ciioB (key words).

5. Tabnuupl HEOOXOIUMO NPECTABIATE B Ie4aTHOM hopme. DoTokonuu He TpuHUMaroTcs. Bee
nu¢poBbie, HTOTOBbIE H NPOLEHTHbIE JaHHbIE B Ta0JIMIaX J0JIKHbI COOTBETCTBOBATH TAKOBBIM B
TeKcTe cTaThbU. Tabiuibl U rpaduKu TOTKHBI OBITH 03aryIaBICHBI.

6. dotorpadun AOIKHBI OBITH KOHTPACTHBIMHU, (DOTOKOIHMHU C PEHTTEHOTPAMM - B HO3UTUBHOM
n300paxeHnH. PUCYyHKH, YepTeKU U IuarpaMmbl CIeLyeT 03arIaBUTh, IPOHYMEPOBATh U BCTABUTH B
COOTBeTCTBYIOIIEe MecTo TekcTa B tiff hopmare.

B noanucsix k MukpogotorpagusaM cieayeT yKa3bBaTh CTEIICHb YBEIMUCHHUS YePEe3 OKYISP HITH
00BEKTUB U METOJ] OKPACKU WJIM UMIPETHALIUH CPE30B.

7. ®aMUIIUU OTEYECTBEHHBIX aBTOPOB MIPUBOJATCS B OPUTHHAIBHON TPAHCKPUIILINH.

8. I[Ipu opopmnennn u HarpaBneHun crtared B kypHanm MHI nmpocum aBTOpOB cobmronars
NpaBuIIa, U3JI0KEHHBIE B « EMUHBIX TpeOOBaHUSAX K PYKOMHUCSM, IPEACTABISIEMBIM B ONOMEIUIIMHCKHUE
JKYpHAJIbD», TPUHATHIX MeXKIyHapOAHBIM KOMHUTETOM PEIaKTOPOB MEAMLMHCKUX JKYpPHAJIOB -
http://www.spinesurgery.ru/files/publish.pdf u http://www.nlm.nih.gov/bsd/uniform_requirements.html
B koHIe Kax /101 OPUTHHATIBHOM CTaThU MPUBOIUTCS OMOIHOrpadguyeckuii cucok. B cnmncok nurepa-
TYPBI BKJIFOYAIOTCSl BCE MaTepHalibl, HA KOTOPbIE UMEIOTCS CChUIKU B TeKcTe. CIHCOK COCTaBIsIeTCs B
andaBUTHOM MOpsAKEe U HymMepyeTcs. JIutepaTypHblii HCTOYHMK IPUBOAUTCS Ha sI3bIKE OpUrMHana. B
CIMCKE JINTEPATyPhl CHavYajIa MPUBOIATCS PaOOThI, HAIMCAHHBIE 3HAKAMU TPY3MHCKOTO anaBuTa, 3aTeM
KApuuien u naruauned. CChUIKM Ha IUTHUPYEMble pabOThl B TEKCTE CTATbH JAIOTCS B KBaIPaTHBIX
CKOOKax B BU/I€ HOMEPA, COOTBETCTBYIOLIETO HOMEPY JaHHOH pabOoThI B CIIMCKE TUTEPaTypbl. bonbmmh-
CTBO IIUTHPOBAHHBIX UCTOYHUKOB JOJKHBI OBITH 32 IMOCTETHNUE 5-7 JIET.

9. ns momydeHus MpaBa Ha MyONHMKALMIO CTaThs TOJDKHA MMETh OT PYKOBOIUTENSI pabOTHI
WIN YUPEXKJICHUS BU3Y U CONPOBOIUTEIBHOE OTHOILICHHUE, HAIMCAHHBIC WJIM HAlledaTaHHbIC Ha OJIaHKe
Y 3aBE€PEHHBIE MOJIHCHIO U NIEYaThIO.

10. B koHIe cTaThU NOJKHBI OBITH MOAMHCH BCEX aBTOPOB, MOJHOCTBIO MPUBEACHBI UX
(amuIMM, UIMEHAa U OTYECTBA, YKa3aHbl CIIy>KeOHBIH M JOMAIIHUI HOMEpa TeJIe(OHOB U agpeca MM
uHble KoopAuHaThl. KonmuuecTBo aBTOPOB (COABTOPOB) HE TOJHKHO MPEBBIIIATE IISITH YEJIOBEK.

11. Penakuus ocraBisieT 3a cOO0 MpaBo COKpallaTh U UCHPaBIATh cTarbi. Koppekrypa aBropam
HE BbICBUIAETCS, BCS paboTa U CBEpKa MIPOBOAUTCS 110 aBTOPCKOMY OPHTHHAILY.

12. HenomycTuMO HarpaBiieHHE B pefaklMIo padoT, MPeICTaBICHHBIX K MeYaTH B MHBIX
M3/1aTeIbCTBAX WIIM OMYOJIMKOBAHHBIX B APYTHX M3IAHUSX.

Hpﬂ HApyHI€HUU YKa3aHHbIX IPaBUJI CTATbU HE paCCMaTPUBAIOTCH.




Please note, materials submitted to the Editorial Office Staff are supposed to meet the following requirements:

1. Articles must be provided with a double copy, in English or Russian languages and typed or compu-
ter-printed on a single side of standard typing paper, with the left margin of 3 centimeters width, and 1.5 spacing
between the lines, typeface - Times New Roman (Cyrillic), print size - 12 (referring to Georgian and Russian
materials). With computer-printed texts please enclose a CD carrying the same file titled with Latin symbols.

2. Size of the article, including index and resume in English, Russian and Georgian languages must
be at least 10 pages and not exceed the limit of 20 pages of typed or computer-printed text.

3. Submitted material must include a coverage of a topical subject, research methods, results,
and review.

Authors of the scientific-research works must indicate the number of experimental biological spe-
cies drawn in, list the employed methods of anesthetization and soporific means used during acute tests.

4. Articles must have a short (half page) abstract in English, Russian and Georgian (including the
following sections: aim of study, material and methods, results and conclusions) and a list of key words.

5. Tables must be presented in an original typed or computer-printed form, instead of a photocopied
version. Numbers, totals, percentile data on the tables must coincide with those in the texts of the
articles. Tables and graphs must be headed.

6. Photographs are required to be contrasted and must be submitted with doubles. Please number
each photograph with a pencil on its back, indicate author’s name, title of the article (short version), and
mark out its top and bottom parts. Drawings must be accurate, drafts and diagrams drawn in Indian ink
(or black ink). Photocopies of the X-ray photographs must be presented in a positive image in tiff format.

Accurately numbered subtitles for each illustration must be listed on a separate sheet of paper. In
the subtitles for the microphotographs please indicate the ocular and objective lens magnification power,
method of coloring or impregnation of the microscopic sections (preparations).

7. Please indicate last names, first and middle initials of the native authors, present names and initials
of the foreign authors in the transcription of the original language, enclose in parenthesis corresponding
number under which the author is listed in the reference materials.

8. Please follow guidance offered to authors by The International Committee of Medical Journal
Editors guidance in its Uniform Requirements for Manuscripts Submitted to Biomedical Journals publica-
tion available online at: http://www.nlm.nih.gov/bsd/uniform_requirements.html
http://www.icmje.org/urm_full.pdf
In GMN style for each work cited in the text, a bibliographic reference is given, and this is located at the end
of the article under the title “References”. All references cited in the text must be listed. The list of refer-
ences should be arranged alphabetically and then numbered. References are numbered in the text [numbers
in square brackets] and in the reference list and numbers are repeated throughout the text as needed. The
bibliographic description is given in the language of publication (citations in Georgian script are followed
by Cyrillic and Latin).

9. To obtain the rights of publication articles must be accompanied by a visa from the project in-
structor or the establishment, where the work has been performed, and a reference letter, both written or
typed on a special signed form, certified by a stamp or a seal.

10. Articles must be signed by all of the authors at the end, and they must be provided with a list of full
names, office and home phone numbers and addresses or other non-office locations where the authors could be
reached. The number of the authors (co-authors) must not exceed the limit of 5 people.

11. Editorial Staff reserves the rights to cut down in size and correct the articles. Proof-sheets are
not sent out to the authors. The entire editorial and collation work is performed according to the author’s
original text.

12. Sending in the works that have already been assigned to the press by other Editorial Staffs or
have been printed by other publishers is not permissible.

Articles that Fail to Meet the Aforementioned
Requirements are not Assigned to be Reviewed.
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MEDICAL MALPRACTICE AND LEGAL LIABILITY IN THE RENDERING
OF HEALTHCARE SERVICES IN UKRAINE

Fyl S., Kulyk O., Fedotova H., Lelet S., Vashchuk N.

State Research Institute of the Ministry of Internal Affairs of Ukraine, Kyiv, Ukraine

The main legislative act in our country — the Constitution of
Ukraine — provides the right to health care as one of the natu-
ral, inseparable and inviolable human rights. This right for every
person as a member of civil society guarantees the protection of
his/her personal life from state interference, protection of his/
her life and health, personal safety and inviolability. At the same
time, this right guarantees the freedom of an individual, his/her
independence, as well as guarantees life and protection from any
manifestation of violence against them. This right contributes to
the individualization of the individual, as well as encourages the
formation of his freedom in the choice of different behaviours in
the framework of social relations, which is one of the conditions
of active life. For this reason, it is of utmost importance to legislate
on the components of the human right to health, as well as to for-
mulate criteria for holding those who violate it liable. The fact that
the vast majority of our citizens, medical specialists and even top
management of medical institutions have a superficial understand-
ing of their rights, duties and legal responsibility, enshrined in cur-
rent legislation for health care offences, deepens the importance of
identifying the reasons for the prosecution and the possible punish-
ment [19, 20]. Along with the fact that in the current political and
legal context of medical reform, legal knowledge becomes essential
in medical activity, and new challenges in the field of protection of
human rights in the provision of medical care make it necessary to
increase the level of legal awareness of both medical practitioners
and their patients, which determines the topicality of the study.

Scholars in [6] and others studied the liability for violations
of national legislation in the field of health care were conducted
by. Their achievements allowed them to form a number of defi-
nitions and suggestions that are of practical importance in the
chosen direction of research. However, due to the large number
of changes and amendments to the current legislative frame-
work, due attention has not been paid to the issue of liability for
health care offences in Ukraine. In this regard, we believe that
this topic needs more thorough research and coverage.

On the basis of the above, the purpose of this research is to
study the areas of responsibility for violations of the legisla-
tion of Ukraine in the field of health care in accordance with the
branches of law (civil, administrative, criminal), with coverage
of the features of each of them.

Material and methods. General scientific research methods
(empirical and theoretical), as well as the method of economic
analysis, systemic approach, systemic analysis and statistical
method were used to study this topic.

178

Empirical knowledge provides the basis for the theoretical
method. In order to formulate certain theoretical generalizations
(conclusions), we first need to empirically collect information.
Based on relevant empirical data, we analysed them analytically
and presented systemic results in the form of a specific theory.
Observation and comparison are used as a kind of empirical
method of research. The empirical-theoretical method, includ-
ing analysis, synthesis and logical approach, was also used. A
partial method that applies to theoretical research methods was
used, which is to define, describe and interpret.

Results and discussion. The liability of health care specialists
in today’s context is an extremely acute problem, which should
be addressed not only in scientific research, but also by efforts to
put their results into practice. The first historical mentions of the
practice of prosecuting medical practitioners ever since the time
of the laws of Hammurabi dates back to 1792-1750 BC, which
awarded severe punishment for death or harm to a patient caused
by a physician [6]. As for Rus, the first criminal laws emerged
during the reign of Yaroslav the Wise and were called “Ruska
Pravda”. According to this code of laws, doctors were respon-
sible for the harm caused by their treatment as for a deliberate
crime. Such crimes were also often punished by death [6].

In today’s context, a high level of responsibility of medical
practitioners is associated with the statement that they receive
the most value - human life and health, which is often brought
to a painful condition by human life itself and irresponsible atti-
tude towards themselves. At the same time, in pursuit of the goal
of creating a high level of trust in health care specialists, society
is trying to impose increased control over their activities, includ-
ing through the use of levers of legal responsibility.

In general, legal responsibility is understood as the process
of applying state coercion to a person who has committed an
offence [7]. Adapting this definition to the needs of the medical
industry, we obtain the following definition of the legal liability
of a medical specialist for a professional offence. Therefore, li-
ability of medical specialists is applying, in case of committing
offences in the performance of their duties, compulsory cohe-
sion by the state, which is determined by legal provisions in the
field of law and which subsequently cause personal, organiza-
tional or property losses to the guilty persons.

Specifics of legal liability of medical specialists and medical
institutions is lack of such a notion as medical error and accident
in medicine enshrined at the legislative level. For the first time,
the term “medical error” was proposed by the Russian surgeon
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M. Pirogov, who was engaged in the study of errors in the work
of medical practitioners. This term further became widespread
in legal practice. In this connection, the court constantly estab-
lishes the presence or absence of guilt of medical practitioners in
consideration of medical cases, and the possibility of a medical
error or an accident may allow to exculpate this person. That
is why determining the limit of the possible use of the terms
“medical error” and “accident” are urgent tasks [8].

The Law of Ukraine “Fundamentals of the Legislation of
Ukraine on Health Care” specifies that the subjects of liability
for health care offences are medical practitioners and pharma-
cists of all levels. In particular, a medical practitioner is a doctor
or paramedic of a particular healthcare institution [9].

If we consider foreign practice in parallel, the Ministry of
Health and Welfare determines that in the Law on Medical Care,
a law adopted to promote the comprehensive development of
medical care, the reasonable allocation of resources in medical
care, improving the quality of care, protecting patient rights and
strengthening national health. It also defines the terms: “medical
care facilities” — refers to any institution where doctors practice
medicine; “public health care facilities” — refers to any health
care facility established by government agencies, state-owned
enterprises or public schools; “private health care facilities” —
refers to any medical institution established by medical doctors;
“legal entities in medical care” — includes corporate services and
medical corporations; “medical corporation” — refers to a corpo-
ration in which the founder provides certain assets for medical
practice or the management of a medical institution, approved
by a central competent authority and registered in court [18].

In the scientific literature, in particular in the work [3], this list
was supplemented by pharmacists and the middle-level medical
staff, specifying that the person is assigned the status of a medi-
cal practitioner, if in fact he/she performs professional duties in
accordance with medical specialization.

In practice of the consideration of liability of medical practi-
tioners by scholars, they often divide it into moral and legal. In
addition, it is noted that often the boundaries between the two
types are very blurred [13]. Thus, let us consider the distribution
of liability of medical practitioners with the help of Fig. 1.

‘ Type of liability ‘

Liability to individuals: usually
arises between equal subjects, the
prosecution is affected by the victim.
the main purpose is to compensate
the victims for material and moral

Liability to the state and society:
is imposed by a governing bedy on
objects under its control. is included
in its list of duties, and is aimed at
ensuring the procedure and
punishment of persons involved in

damage
offences
Ctiminal ‘ Civil law ‘
Disciplinary ‘

Administrative ‘

Disciplinary ‘

Fig. 1. Distribution of liability of medical practitioners
*Source. author’s own development based on [6]

Thus, from the figure given, we can see that legal liability is
divided into liability to the authorities and to individuals. At the
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same time, each of them is divided into criminal, administrative,
disciplinary and civil-disciplinary, respectively.

In general, such distribution is determined by Art. 80 of the
Law of Ukraine “Fundamentals of the Legislation of Ukraine on
Health Care” [2]. In addition to the above law, legal liability in
the field of health care is determined by:

1. Letter of the Ministry of Justice of Ukraine dated
20.06.2011 entitled “Liability of Legal Practitioners” [7].

2. The Criminal Code of Ukraine (CCU) [5].

3. The Civil Code of Ukraine (CCU) [11].

4, The Code on Administrative Offences of Ukraine [4].

However, despite a clear list of legal documents regulating the
legal liability of medical practitioners, the vast majority of them
have only superficial knowledge of legal liability for violations
of health care legislation.

Let’s look at each of the types of legal liability in more detail,
outlining their specifics. So, let us start with criminal liability,
which is the strictest measure of liability for offences committed
in the medical field. As determined by the Criminal Code, in
particular Art. 2 - the ground for holding a person liable is the
commission of a dangerous act or omission, which contains the
elements of crime [5].

In addition to the fact that medical practitioners are respon-
sible for committing crimes determined on a general basis, they
can be prosecuted for the following acts committed in the field
of health care [5]:

- crimes against life, health, rights of a patient;

- criminal acts in the field of economic activity in medical
practice;

- crimes related to narcotic and psychotropic substances;

- improper performance of their professional duties, includ-
ing those that have caused the patient’s infecting by incurable
diseases;

- disclosure of medical secrecy and information about medical
examination;

- illegal abortion, forced donation, conducting experiments on
a person;

- failure to render assistance to the patient, etc.

Among the above-mentioned offences, the peculiarities of
bringing medical practitioners to criminal liability for improper
performance or failure to perform their duties, as well as the fail-
ure to render medical assistance to a person in need, in particular
the fact that these offences can be classified as negligent [3].

This is because the medical practitioner may not anticipate
the consequences of his/her actions or omission, and the fact of
understanding of the consequences of his/her actions is a key
prerequisite for prosecuting him/her under these articles.

According to a study conducted by the staff of the Ukrainian
Law website, these three articles, in fact, are the only ones in
Ukrainian law that are used in 90-95% of cases in any criminal
proceedings instituted [3].

In addition, scholars of Ukrainian Law specify that the fail-
ure to perform professional duties should be attributed to the
fact that a medical or pharmaceutical practitioner does not take
the actions that they would have to perform by virtue of their
work. At the same time, the list of their obligations should be
determined in the legislative act or by-law, or in local regula-
tions - protocols, instructions, etc. In this case, the fact that the
practitioner is aware of this act, as well as the availability of
appropriate qualifications to perform professional actions shall
be proved. In fact, within this concept, they provide the total
inaction of a medical practitioner [3].

Under these conditions, it is extremely important for the in-
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vestigation to examine medical records, such as medical history,
results of examinations, outpatient cards, etc. At the same time,
it should be taken into account that these documents serve as
a source of medical secrecy that cannot be disclosed without
a proper application to the court. Although lawyer’s request is
often used in the domestic practice for the purposes of autho-
rization of disclosure, which does not contain the authority to
make such an appeal and is often excessively used by Ukrainian
lawyers in their activities, which is incorrect [8].

At the same time, knowledge about matters related to circum-
stances that may exclude crime is of utmost importance when
considering crimes under the medical law. For medical practi-
tioners, such circumstances are an urgent need and risk-taking.
In case of urgent need, the matter is about the fact that medi-
cal activity is often associated with the provision of emergency
care, which is associated with the notion of urgent need, since
the actions of doctors in these conditions are aimed at eliminat-
ing threats to the individual - their patient. However, in order for
such cases to be considered from the point of view of an urgent
need, they must meet the following criteria [7]:

1. Real danger, namely the condition that requires urgent as-
sistance.

2. Real threat to human life here and now, not in the future.

3. The impossibility of eliminating the danger under the given
conditions in no other way than that accompanied by causing a
harm.

Another circumstance that may exclude criminal action is
risk-related activities. Under this circumstance, no act is defined
as a crime that was taken as a justified risk, the benefit of which
is greater than the harm caused to the interests protected by law.
It is also necessary to comply with certain criteria here, namely
[7]:

1. The harm to human health is caused to ensure the achieve-
ment of a socially useful goal, namely the development of medi-
cine or the saving of patient’s life and health.

2. There are no other ways to achieve this goal.

3. Awareness of the harmful effects of his/her actions by a
medical practitioner only as possible and indirect options, and
not 100% confidence in their occurrence.

4. Appropriate skills and knowledge of the medical practitio-
ner to prevent adverse effects in this situation.

5. Sufficient measures taken to eliminate or minimize the
threat to one’s life and health.

To comprehensively reflect the situation, let us analyse the
structure of criminal offences of medical practitioners accord-
ing to the data of the Single Report on Criminal Offences in the
Country. The results are formalized in Fig. 2.

®Type of the offence
50
43
40
33
30
25

20
15 13

43
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Thus, from the above figure we can see that most criminal
cases were initiated for improper performance of professional
duties - 45, 13 cases — for leaving in danger, 1 - for disclosure
of medical secrecy, 1 — for violation of the organ transplantation
procedure and 1 — for failure to render assistance to a person in
danger. There were no initiated cases regarding other actions of
medical practitioners for which they can be held liable.

However, out of 45 cases initiated during 2019 for improper
performance of professional duties, none were closed at the end
of the year, and out of 13 cases for leaving in danger 4 were noti-
fied of suspicion, 3 were referred to court with an indictment, 1
was closed, and 10 remain open at the end of the year.

Criminal cases for other offences were also not closed at the
end of 2019.

With respect to liability, the commission of the aforemen-
tioned criminal offences is punishable by the application of one
of the sanctions, namely: a ban on holding a medical position for
a term of 5 years, correctional labour for a term of up to 2 years,
custodial restraint or imprisonment for a term of up to two years.
If the offence concerns minors, more stringent measures may
be applied, such as custodial restraint for a term up to 5 years,
imprisonment for a term up to 3 years, along with the prohibition
to engage in medical activity for a similar term.

However, according to [12,16], the number of court cases on
criminal charges of medical practitioners is very small, and less
than half of them result in positive awards in favour of victims.

Another type of liability to which medical practitioners may
be held is administrative liability. Thus, administrative respon-
sibility is a type of response of the authorities to the offence,
which is considered to be administrative according to the Ad-
ministrative Code, and involves the imposition of penalties on
the subjects of their commission [4].

Adapted to medical activities, the following types of offences
are distinguished [4]:

- evasion from conducting medical examination;

- refusal of treatment of patients with venereal disease;

- violation of the procedure of donor blood manipulation;

- conscious concealment of the facts about the source of infec-
tion with a sexually transmitted disease;

- failure to observe sanitary standards, sale of over-the-coun-
ter medicines, where such is obligatory, etc.

The above list is not exhaustive and may be extended by of-
fences related to the manufacture and circulation of medicinal
products.

The following types of liability are provided for committing
administrative offences (Fig. 3):

Administrative
deportation of
foreign nationals

i

Types of liability for
+ administrative »
offences

Caution Fine

Correctional labour Seizure

10
3 T T T
Q

T T T
Improper Violation of the Leaving in danger Disclosure of medical Failurs to rander

performance of  established procadure secracy assistance to a person
professional duties for organ ina life-threatening
transplantation condition

Fig. 2. Structure of offences of medical workers for 2019
*Source: author’s own development based on [1]
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)

Paid seizure of the
object of the offence

Administrative
detention

Deprivation of
special rights

Fig. 3. Structure of liability for administrative offences
*Source. author’s own development based on [4]
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Thus, we can see from the Figure that eight types of adminis-
trative penalties can be applied to the offender, depending on the
nature and degree of crime.

Continuing the line of research, let us consider the peculiari-
ties of bringing medical practitioners to civil liability.

The peculiarity of this type of liability is the application of co-
ercion to the person who committed the offence by imposing the
obligation of full compensation for the harm caused while pro-
viding medical care [7,14,15,17]. Given the specifics of health
care relationships, the following civil law relationships emerge
between their subjects:

- between the medical practitioner and the patient;

- between the medical institution and the recipient of its ser-
vices;

- between epy medical practitioner and a healthcare facility.

In accordance with the practice of patients appeals for com-
pensation for their harm, most often there is an appeal to the
medical institution where services are received with the require-
ment to compensate for the material and non-pecuniary damage.
At the same time, establishing a causal link between the unlaw-
ful behaviour of the medical practitioner and the harm caused
is an obligatory condition for compensation, because the dam-
age may be caused by the patient’s failure to follow the doctor’s
recommendations or due to his/her individual characteristics. In
turn, the doctors are usually brought to civil liability due to their
negligence.

The next type of liability to be considered is disciplinary li-
ability, which is related to a violation of labour law, as regards
duties of the employees assigned to them. Such violations can
be dishonest attitude to work, failure to comply with the work
schedule, negligent handling of the equipment, neglecting the
storage requirements of certain drugs, refusal to follow the man-
agement’s instructions, appearing drunk at work, etc. However,
some exceptions need to be considered here, namely the fact that
the employee cannot be held liable for failing to perform his/her
duties if he/she lacks the necessary equipment and devices to
perform them, lacks the necessary working conditions and other
medical practitioners lack and qualifications [6, 21].

There are two types of disciplinary responsibility in Ukrainian
law — reprimand and dismissal. In practice, domestic labour law
is, however, characterized by condescension to the employee’s
undue performance of duties, which is extremely difficult to
punish, let alone dismissal. That is why, if the employee does
not violate the internal regulations of the health care institution,
in case of dishonest performance of his/her duties such a special-
ist will not be dismissed. In addition, it is practically impossible
to dismiss an employee for lack of the necessary professional
knowledge and practical skills, since employers are not autho-
rized to conduct any employee certification. Their judgment
about the doctor is formed solely on the basis of documents pro-
vided to them, including a diploma. In such cases, the only way
to influence on a dishonest employee is his/her disqualification
on the basis of re-certification, but this only affects his/her salary
level, nothing else.

Further prospects for the development of the direction of
regulation of the health care offences are the establishment of
bodies of medical self-government in Ukraine, as the relevant
draft law was registered in December 2019 [10]. According to
the draft law, it is planned to establish local medical self-gov-
ernment bodies in each region, which, in addition to coordinat-
ing the activities of health care institutions, ensuring continuous
professional development for medical practitioners, organizing
international cooperation, will be charged with the obligation
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to ensure human rights in the field of health care and resolving
legal disagreements between medical practitioners and their pa-
tients. However, at the time of writing the scientific article, the
draft law was not adopted, so this is only planned.

Conclusions. Summarizing the above, it should be noted that
there are the following types of liability in the medical field:
criminal, administrative, civil and disciplinary. As regards crim-
inal liability, healthcare professionals are responsible for com-
mitting both general and specific offenses related to the life and
health of the individual. In reality, medical practitioners can be
held criminally liable only for their failure to perform or improp-
er performance of their professional duties, as well as failure to
render assistance when necessary. In such a case, liability would
be custodial restraint or imprisonment and a ban on engaging in
a medical activity for a fixed term.

Administrative liability, in turn, is imposed by the authorities
in case of violation of the relevant legislation by applying penal-
ties to the persons who committed the violation. In this case, the
penalty is fine, administrative detention, seizure, correctional
labour, caution, deprivation of special rights, paid seizure of the
object of the offense, etc.

The liability of medical practitioners under civil law is usually
caused by their negligence. At the same time, it must be proved
that the offence was caused by the doctor’s fault, and not by the
patient’s failure to follow all the doctor’s instructions. In this
case, liability provides full compensation for material and moral
damage caused to the patient.

Disciplinary liability is the last type of liability of medical
practitioners for violation of labour law. In this case, liability
provides either reprimand or dismissal.

In general, it is important to note that the prosecution of medi-
cal practitioners is an extremely complex process that involves
the need to investigate a large body of evidence to establish the
precise conditions for the offence. That is why the practice of
imposing liability on medical practitioners is not widespread in
Ukraine compared to global trends. This situation should be re-
solved, including through medical reform, as this ensures the
protection of patients’ rights, which has been missing so far at
the required level.
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SUMMARY

MEDICAL MALPRACTICE AND LEGAL LIABILITY
IN THE RENDERING OF HEALTHCARE SERVICES IN
UKRAINE

Fyl S., Kulyk O., Fedotova H., Lelet S., Vashchuk N.

State Research Institute of the Ministry of Internal Affairs of
Ukraine, Kyiv, Ukraine

The development of medicine, raising the standards of liv-
ing and education of the population, along with the increasing
level of democratization of society, contribute to the increase of
demands on medical practitioners, and the fact that people have
legal knowledge, including knowledge related to obtaining med-
ical services, causes an increase in the number of cases of hold-
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ing medical practitioners liable for their offences. Therefore, this
research paper deals with the explanation of human rights, as
well as the description of a person’s right to health care in the
context of the general rights stipulated by the Constitution. In
addition, the degree of coverage of the chosen topic of research
by domestic scholars and the necessity of its further consider-
ation was determined. At the same time, an insight into the his-
tory is provided, where the first cases of holding doctors liable
are stated and their punishment is determined. The next step in
the study is to determine the nature of legal liability and adapt
general definition to the needs of the medical industry. The paper
also describes the components of the concepts of medical staff,
and identifies two areas of their liability: legal and moral. Con-
tinuing the line of research, the types of legal liability are con-
sidered: criminal, civil law and administrative, as well as moral
liability in the form of disciplinary liability. The peculiari-
ties of holding criminally liable are outlined, the structure of
crimes which are committed under this category, the number
of criminal cases against medical practitioners initiated in
2019 are analysed, and the possible types of liability for their
commission are indicated. In addition, the nature and extent
of liability for civil and administrative crimes are revealed,
as well as the nature of disciplinary liability and the possibil-
ity of holding medical practitioners liable. The prospects of
reforming the medical sector in terms of the establishment of
medical self-government bodies have been identified, which,
among other things provided by the legislation, are planned
to be assigned the function of resolving cases of offences in
the medical sphere. Based on the results of the study, sound
conclusions were drawn.

Keywords: health care, criminal liability, civil liability, disci-
plinary liability, administrative liability.

PE3IOME

INPABOHAPYHIEHUS B COEPE 3/IPABOOXPAHEHUSI
U IOPUJUYECKAS OTBETCTBEHHOCTbD B IIPEJ1O-
CTABJIEHUU MEJUIUHCKHUX YCJIYT

®uab C.I1., Kyauk A.I., ®exoroBa A.B., Jleaera C.H.,
Bamyxk H.®.

Tocyoapcmeennvlii  HAyYHO-UCCIE008AMENbCKULL  UHCIMUMYM
Munucmepcmea senympennux oen Yxpaunwt, Kues, Yxpauna

Pa3BI/lTI/Ie MC/IMIIMHBI, TMOBBIIICHUEC ypOBHﬂ JKU3HU U 06pa—
30BaHHOCTH HACEJICHUsI, HAps/Iy C POCTOM YPOBHS I€MOKpPAaTH-
3alUu 00IIeCTBa, CMOCOOCTBYIOT MOBBIIICHUIO TPEOOBAHUI K
paboTHUKAM 3[PaBOOXpPAHEHMS, & HAJIWYKE NPABOBLIX 3HAHUH,
B TOM 4YHUCJIC CBs3aHHBLIX C l'lOJ'Iy‘leHl/ICM MCOULIMHCKHUX yCJ'[yl",
BBI3bIBACT pOCT quciia cnyqaeB HpHBHe‘{eHI/IH MEIUKOB K OTBET-
CTBEHHOCTH 33 COBEPILIECHHBIE MMU IIPABOHAPYIIEHHUS.

B crTathbe mpencTaBiaeHoO pa3bsICHEHHUE U OTIUCAHKE [TPAB Ye-
JIOBEKA Ha OXpaHy 3I0pPOBbs B KOHTEKCTE OOIIMX MPas, Ompe-
JICJICHHBIX KOHCTUTYLMEH; ONpesesieHa CTENEeHb PacKpbITUS
BbleaHHOﬁ TEMATUKHU HCCJICAOBAHHUS OTCYCCTBCHHBIMHA y‘le—
HbIMU. [IpoBesieH 3KCKypC B UCTOPHUIO C YKa3aHHUEM IEPBBIX
cnyl{aeB npanequI/m Bpa‘-lei’l K OTBETCTBCHHOCTHU U Mean
MX HaKa3aHWs.

B crarbe onpezneneHbl COCTABISIONIUE MOHATHS MEIUIIMH-
CKHﬁ l'lepCOHa.]'l, BBIZICJICHBI ABa Hal'lpaBJ'[eHl/Iﬂ HUX OTBETCTBCHHO-
CTH - IOpUANYECKasi U MopasbHas. PaccMOTpeHbl BUIbI IOpPUAU-
YEeCKOW OTBETCTBEHHOCTH - YTOJIOBHAsI, TPa)kIaHCKO-TIPaBOBasI
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W aIMUHUCTPATHBHAS M BUJbl MOPAJILHOW OTBETCTBEHHOCTH, B
YaCTHOCTH JUCUHUILTMHAPHOMU. OrnpenesieHbl 0COOEHHOCTH MPH-
BJICUEHHSI K YTOJIOBHOM OTBETCTBEHHOCTH, CTPYKTypa IPecTy-
IUICHUH, IPOAHAIN3UPOBAHB! KOJIMYECTBO YIOJOBHBIX /€I MPO-
THUB MEIUIMHCKUX PaOOTHUKOB, OTKPBITHIX B 2019 T, 00Cyx1a-
I0TCSl BO3MOXKHBIE BHJIbI OTBETCTBEHHOCTH 33 UX COBEpPIICHHE.
PackphIThI CyIIHOCTD U ME€pa OTBETCTBEHHOCTH 32 I'PaXKTaHCKO-
IIPABOBbIC U aJIMUHUCTPATUBHbBIC NPECTYIUICHUs, IPOAHAIN3U-
pOBaHbI CTENEHb JIUCIHUILUIMHAPHOW OTBETCTBEHHOCTH M BO3-
MOKHOCTH MPUBJICYCHUS K HEH paOOTHUKOB 31PaBOOXPAHCHHS.

Hapsimy ¢ 3Tum, mpeacTaBieHbl MEPCHCKTUBBI pedopMHUPO-
BaHUSl MEIUIIMHCKOM OTpaciii B 4acTH OOpa3OBaHHs OPraHOB
MEMIMHCKOTO CaMOYIIPaBJICHUsI, Ha KOTOpbIE B OyIyIleM, Io-
MHMO BCETrO MPOYEro, MpeayCMOTPEHHOIO 3aKOHOAATEIbCTBOM,
IUIAHUPYETCS ACNerupoBaTh (QYHKIHIO pa3pelieH s Jei 110 BO-
npocam IpaBoHAPYIICHUI B MEAULIMHCKOH cdepe.

Ha ocHoBaHuu aHanu3a u3y4eHHOH JIUTEpaTyphl 10 BOIPO-
caM IpaBOHApyIICHUI B cdepe 34paBOOXPAHEHUS CIEAYET
3aKJIIOYUTh, YTO CyneOHOe Mpeciie/[0BaHHe MPAaKTHKYIOMINX
Bpaueil - ype3BbIYANHO CIOXKHBIN Npolecc, KOTOPbIH AMK-
TyeT HEOOXOJMMOCTb HCCIIEAOBAHHs OOJBIIOr0 KOJHUYECTBA
JIoKazaTesbCTB. [109TOMY NpakTHKa NMPUBJICUCHHUS K OTBET-
CTBEHHOCTH IPAKTUKYIOLIUX Bpadyei He MoJIydusia IMUPOKOTo
pacnpocTpaHeHusi B YKpauHe B CPaBHEHHH ¢ MUPOBBIMU TCH-
JNEHLIUSMHU. DTy CUTYal[I0 HEOOXOIUMO pa3pelInTh MOCpe/-
CTBOM MEIUIIMHCKON pedopMbl, 4TO 00SCIICUHT 3aLIUTY MPaB
HAIMEHTOB, KOTOPas I10Ka OTCYTCTBYET Ha JOJKHOM ypOBHE.

“gboydy

356mbEs®®ggg900 xobpozgol Lbgg@mdo ws ogmopo-
geoo  3sbygboldygdemmds  LodgwoEobm  dmdbsby®gools
Ygmogobgdols @AM

b.g3o@00, 5.49@0 30, 5.89EMAMFS, b.an gan 9@ s, 6.g5dhy 0

9305060l Dobopob  Logdgms  LodobolB®ml  Lobgan-
aFogm Ladgbogmm-3gegzomo 0bLBoB A0, 30930

39003060 gobgomsmgds, 3bmgMgdols bo@olbol ©o
dobsbgmdols gobsmagdols sdsmengds, Lobmasomgdols
©g90 30500300l bOPsLMSE ghmsw, bgel 9fymol
donbmgbgdoll bOESL xobpoigol byggdml (s@dmdsw-
396gms  dodo®m;  Lododommgd®ogo 3mebs 3o, dom
Yo@ol, bsdgeoobm InILoby@gdols Bomgdolbmsb ©s -

3o gd g Logombgddo, 0{g93L dgogmbigool 3sbgbol-
da90@mdol Logombol ©aggbgdol Fgdmbggggdols Lob-
Jodol bAEsL dom Jogd howgbogno 3obmbommggggdols
3o,

LRsBosdo Fomdmsygboanos NobdOmgenmdols
©o(335bg  Ssdosbols  gR@gdoms  aobdom@gdgdo s
domo  s{gds  3mblBodyEoomn  opygboamo  Lsgdmem
9BLIoIO0L  30bRgILHdo; oblobeghgmos  jzarggel
o0 mgdo@dogol gobboangol bomolbbo ¢3@s0bger  g3-
bog@ms dogd. aoHoMgdygmos obBmmogmo gdbga@bo,
9J039d0L 3sbgbolidygdemdsado dozgdol 3oMggeno Vgd-
0b393900L ©s domo Lobyxgaol bmdgdols domomgdom.

LAsBoodo aoblsbrog@hgmos “LodgooiEobm 39@Lmbs-
eol” 36900 Jgdowagbargdo, aodmymegogos domo 3o-
bgboldygommdols m@o dods@mygagds — oyg@owoygaro
©s do@omyg®o. aobbomgmos og@owoygaro 3sbgbol-
dagdamdol  Lobggdo —  Lobbaol  Lods@mengddogo,
Lodmdogmadm bodosdmamgd®ogo ©s sdobol@®siogeno,
obggg, m@sgyg@o  3obyboldygommdols  Lobgmds —
©olio3@obydo. goblobmgdyaos Lobbenol Lods@m-
950030 3obgbolidygommdols Foyggbgool msgolgdydg-
3900, sbsTsgamgooms LHGYJB YD, poobogobgdgaos
39003060l dgTogms (obsswdwgy s@d@ygao Lolbanols
bodo@mnaol bsgddggoo 2019 §ganls, gobboangemos 3oly-
bolidygoemmdol dglodanm Lobggdo domby.

Yo®dmeagboanos dg0@i0bols beggdml &y-
gm®dodgdol  3galL3gdBoggdo  Lsdgwozobm  mgomd-
doOmggemdools mAasbmgdol gobosmengdol mgoglisb-
@olbom, OmIganbgs dmdogomBo, Jobmbdwgdamdom
3obLabmgdyga Lbgs oJBogmdgdmsb ghms, 0g93dgds
boddgaool gorafyganol gubdgool wamayotgds dgwo-
3060L LgggmmTo Lodo@mompsmmgggol Logombgdmsb
©5353906gd00m.

3320930l 09dobg Lodgbogdm @odg@s@g@mols sbogno-
bob Loggdggerbyg ogBmmgdo ©ssliyghbosh, GmI 3@sd-
B0gmbo gdodgdol Lobsds@menm/Lsdstmagd®ogo ©ggbo
bgdo{g3bon Gogmo 3@mEgbos, GmIgmoi  Fomdm-
J0ol oo Gsmegbmdols 3@ 03gogmgdoms jgmggols
>9300 9ol 5doBMmd,3@sJGHogmlo gJodgdols dsbiybol-
39050 do39359 305065F0, IbR@oml @ 9b6w9gb090msb
Y9oMgd0m, GoOmm 20339 gds 3g® d3mgs. gl Lodge-
0o 9bws dm{glMoagl bsdgwozobm Ggummdol abom,
o3 PbOYbzgemgmal 353096@9d0L R gdgdol @3-
3oL, OmIgenoi X gO-XgHMmdom o@ 5ol Lomsbowm ©m-
69%by.

© GMN

183



